
Discussion of Proposed Small Cell Utility Pole on Alabama Road

LCBCC Regular Meeting 02-17-2022 Item 03.07.01

In July 2021, Flex Deployment Solutions on behalf of Windstream reached out to Lea County regarding
zoning and permitting in Lea County, largely centering around zoning questions related to maximum height
of installations around airports.

In October 2021, staff of Flex Deployment Solutions contacted Lea County with ROW jurisdiction questions
related to a proposed installation near the intersection of Alabama and Pool Streets. The initial location that
was discussed was not within the permitting jurisdiction of Lea County to consider a permit.

Since that time, Flex Deployment Solutions has selected a location that is within Lea County Right-of-Way
and within Lea County permitting jurisdiction. Flex Deployment Solutions has submitted design plans for a
140 feet tall "utility pole" and permit application for the installation of a small cell site on the northeast
corner of Alabama and Pool Streets.

In 2018, New Mexico passed a state statute that allows the installation of small cell tower in public right-of-
ways.

The proposed utility installation is not currently covered by the Lea County Ordinance 86 - Establishing
Rules and Procedures Governing the Use of County Right-of-Way.
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APPLICATION FOR PERMIT TO  
INSTALL UTILITY FACILITIES WITHIN 

PUBLIC RIGHT OF WAY 
(___) Renewal Permit 
(___)  Original Permit 

Permit # 
1) The APPLICANT:

Name of Company: _______________________________________________________ 

Contact Person: ___________________________________________________________ 

Address: _________________________________________________________________

  _________________________________________________________________   

_________________________________________________________________ Phone 

Number: ____________________________________ 

Email Address of Contact Person: _____________________________________________ 

Herewith makes application to install following utility facility:  

_____________________________________________________________________ 

(Water, sewer, oil, gas, steam, electric, telephone or other) 

  ____________________________________________________________________________________ 

  ____________________________________________________________________________________ 

(Also give voltage, pressure, type of liquid if other than water or sewage) 

In the following location: 

__________________________   Section   ______ Township _____ Range    _______ 
     Road Name 

2) For the purposes of this application "Within" shall be construed as meaning "on, over, across,
under, above and along."

A. Road Superintendent" shall be construed as meaning the County Road Superintendent or his
representative, hereinafter referred to as road superintendent.

B. “County" shall be construed as meaning: the "County of Lea, all governmental subdivisions,
boards, commissions, agencies, officers and employees thereof."

C. Applicant" shall be construed as meaning: the "Individual, firm, corporation, association,
governmental subdivision, or other organizations making this application, or the successors of
any of the above."

FLEX Deployment Solutions

Blake Lowrance

11124 Kingston Pike, Suite 119-234, Knoxville, TN 37934

704.904.4072

blake.lowrance@flexdeploys.com

Utility Pole

West Alabama St Hobbs
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D. “Board" shall mean Lea County Board of Commissioners.  

E. "Utility facility" shall be construed as meaning, but not limited to, any publicly, privately, 
cooperatively, municipally or governmentally owned facility used for carriage, distribution or 
transmission of water, gas or electricity, either for power, or communications, oil and 
products carried by means of pipelines, conduits, wires, culverts, ditches or conveyors or 
other methods. 

3) This application is for:               installation 

A "Crossing installation" is one where the smaller angle of intersection between the utility line and the 
centerline of the highway is greater than 45º; where the angle of intersection is less than 45º the installation 
will be deemed parallel. 

4) Applicant proposes to install parallel utility facility _______feet inside the __________________  
facility more than two (2) feet or sub-surface utility facility more than six (6) feet inside right of  
way line, give reasons for doing so: (Use additional page if needed.)  
_____________________________________________________________________________ 

 
5) The top of all sub-surface crossing installations of utility facilities must be at least thirty-six (36) 

inches below lowest point of the highway cross-section along the alignment of the utility 
installation. The top of all parallel utility installations must be at least thirty-six (36) inches 
below grade along the alignment of the utility installation. If applicant proposes installation at 
lesser depth, give reasons: (Use additional page if needed.)  
 

6) Applicant proposes to cross right of way which has finished permanent type surface pavement- 
asphalt, concrete, or similar paving, by boring or six (6) inch minimum pavement cut.    

 
Pavement cuts will not be permitted on any asphalt, concrete or chip sealed roadway. 
Roadway cuts may be permitted on caliche roadway. 
 
Specify_____________________________ 
 

7) There is attached hereto a diagrammatic or dimensioned drawing showing the location of 
proposed installation, width of right of way, height or depth of utility facility above or below 
grade, survey ties and other pertinent features. If application is for a parallel installation, the 
general status of land abutting right of way should be indicated as to buildup, irrigated, grazing, 
residential, and commercial and setbacks, etc. Installations on bridges or other highway 
structures require special detail drawings.  

8) Applicant desires this permit to be in effect for _______________ years. (see below) 
Permits will not be issued for a period longer than 10 years except for public utilities which 
are for a period up to 25 years. 
Permit must be renewed by Applicant upon expiration and the burden of timely renewal is on 
the Applicant.  

9)  The signing of the application by the director and return to Applicant shall validate this 
application as a permit.  

10) All overhead installations, including parallel facilities, shall comply with the current National 
Electric Safety Code, and crossings shall be installed so 

Utility Pole

79' Right of Way

To be as far back from the main road as possible.

25

boring 
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that the lowest member or portion of facility will be at least eighteen (18) feet above main 
traveled portion of highway.  

11) All permits are granted subject to the following express conditions and by signing this 
application the Applicant signifies that Applicant has read, understand and will abide these 
conditions.  

12) That no permit granted hereunder shall be construed as granting any easement or property right. 

13) That the construction work to be undertaken pursuant to the permit herein applied for will be 
commenced no later than _______ of _________, 20_____ and completed no later than _______ 
of __________, 20_____.  

(Cannot be longer than 60 days between issuance of permit and actual construction).   

Notice of the actual commencement of construction shall be given to Lea County Road 
Department at (575) 391-2940 not less than three (3) days prior to commencement of 
construction unless waived by notation to this effect on the application; the Lea County Road 
Department shall make a final inspection to determine compliance with all conditions.  

14) That installation of utility facilities within the right of way shall be in strict conformity with this 
application and drawings as the same may be modified by the Road Superintendent and no 
departure therefrom may be made without the written consent of the Road Superintendent and 
all construction shall be subject to the inspection and approval of the Road Superintendent. All 
facilities shall be so placed that they will not interfere with or endanger any existing facility 
already in the right of way or any highway structure.  

15) That all construction work undertaken pursuant to this application will be so carried on that 
danger, inconvenience and delay to the traveling public will be held to a minimum and where 
interference with traffic is unavoidable, traffic control and safety precautions shall be in 
accordance with any safety code adopted by the Board.  

16) That the Applicant will, except as otherwise ordered by the Road Superintendent, restore the 
highway right of way and all bridges or other structures thereon or adjacent thereto which have 
been altered or affected by the construction work performed hereunder, to the former condition 
or better so as not to interfere with the reasonable use of the highway right of way, bridge, or 
other structures.  

17) That if any damage is caused to the highway right of way or to any bridge, structure or 
improvement thereon or adjacent thereto by reason of the installation, maintenance, alteration or 
removal of the facilities or other appurtenances of the Applicant, the Applicant will reimburse 
Board the full amount thereof promptly upon demand by the Road Superintendent; provided, 
however, that the obligations imposed under this paragraph shall not apply in the event the 
damage resulted form causes beyond the control of the Applicant.  

18) Utility owners shall carry insurance in amounts not less than those below: 
Insurance coverage in the amount of $1,000,000.00 for each occurrence: 
$1,000,000.00 aggregate for Bodily Injury Liability and $500,000.00 each occurrence; 
$1,000,000.00 aggregate for Property Damage Liability, 
Written on a comprehensive General Liability Form or Commercial General Liability Form 
which must include the following: 
 
(a) Coverage for liability arising out of the operation of independent contractors; 
(b) Completed operations Coverage; 
(c) Attachment of the Broad Form Comprehensive General Liability Endorsement. 
(d) Lea County as additional named insured. 

1515 June 22
September 22
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If a utility is self-insured, the utility shall provide an Owner’s Protective Liability Insurance Policy, 
in favor of Lea County, in the amounts below specified. Lea County as additional named insured: 
The utility, its contractor or subcontractor shall have the Lea County added as an additional named 
insured on the Comprehensive General Liability Form or Commercial General Liability Form 
furnished by the Utility. 

19) The utility owner must indemnify and hold harmless Lea County from loss due to any negligent 
act of the utility, the utility’s employees, any agent acting on the utility’s behalf, and anyone else 
engaged by the utility to work on the utility installations, maintenance or relocations of their 
facilities. Any contractor or subcontractor engaged by the utility to perform utility installations 
or relocations in conjunction with or prior to highway construction must also indemnify and hold 
harmless Lea County from loss due to any negligent act of the utility’s contractor or 
subcontractor. 

Nothing herein shall be construed to mean that the Applicant hereunder will indemnify and 
save harmless the County from any claim caused by or incident to any neglect, carelessness or 
breach of duty on the part of the County.  

20) That all such utility facilities installed within the right of way shall at all times be kept in such 
repair so as not to damage the highway, inconvenience or endanger the traveling public and shall 
be kept free from advertisements, posters and the like.  

21) That if the Applicant should at any time fail to promptly and fully perform any of the obligations 
imposed upon Applicant hereby, and after thirty (30) days' written notice thereof, the Board may 
at its option (a) cause the obligations to be fully carried out an performed and the Applicant will 
promptly reimburse the Board for all costs and expenses incident thereto, (b) may summarily 
order the removal of such utility facility and if Applicant fails to comply within a reasonable 
time, the Board may direct the removal of the utility facility with all costs and expenses incident 
to be borne by Applicant.  

22) That if by any reason of any change in the location, construction, grade or any other matter 
affecting the highway upon which any utility facility is located because of changing traffic 
conditions or otherwise, it shall become advisable in the opinion of Lea County that said utility 
facility be removed, relocated or otherwise modified, the Applicant, upon written notice from 
Lea County shall remove, relocate or modify such utility facility without undue delay in such 
manner as Lea County may direct or approve, at the applicant’s expense and at no cost to Lea 
County.  Lea County makes no express or implied as to the continued existence of any highway 
in aby particular location and expressly assumes no obligation with regard to the facility upon 
change, vacation or abandonment of any highway or portion thereof. 

23) All utility facilities to be installed on public right of way under the dual jurisdiction of the 
County and another governmental entity shall comply with all applicable rules and regulations of 
such government entity property and lawfully in force and including provisions of local 
franchises not in conflict with the rules and regulations of the County.  

 

 

24) Neither the making of this application or anything herein contained shall constitute a waiver on 
the part of the Applicant of any rights or claims had or made by Applicant with respect to the 
occupancy of the streets and highways under the Constitution and Laws of the State of New 
Mexico nor shall anything herein contained in anywise prejudice or impair any rights or claims 
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existing independently of this application with respect to the construction, operation and 
maintenance of the Applicant's utility system in the County of Lea.  

25) This application is hereby granted subject to the following special provisions, changes or 
amendments:  

26) Applicant shall notify Road Superintendent of removal or discontinuance of use of utility facility 
or any portion thereof.  

27) Applicant can expect 3 to 5 working days from time application is received by the road 
department before a response to the permit. 

28) The company requesting the permit is responsible for any failures due to the cut in the 
future on this road. 

29) The company requesting the permit is responsible for all traffic control. 

30) If for any reason what so ever that the regulations for cutting a Lea County Road are not 
followed, your company will be requested to bore all roads from then on. It is the 
responsibility of the company requesting the road crossing permit to see that all 
regulations are followed. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
EXECUTED at   _____________________________,   this   _______   day of   ____________   20____. 

        (Location where signed) 
               

Company Name 

Flex Deployment Solutions 28 january 22

FLEX Deployment Solutions
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By:_____________________________ 

           Applicant Signature 
 
                 ______________________________________ 
           Title 
  

******************************************* 
 
 
 
REVIEWED & RECOMMENDED: 
 

_____________________________________________________ 

Nick Marinovich, Road Superintendent 
 
 
APPROVAL of this permit is hereby given this 

 _________     day of     _____________, 20 _____. 
 

_____________________________________________________ 

Corey Needham, Director of Public Works   
 
 
 
 
 

o Make check payable and mail to: 
 Lea County Treasurer 
 5915 Lovington Hwy. 
 Hobbs, NM  88240 
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Right of Way Application Permit Fees 
 Per Lea County  

Ordinance No. 86 
 
Above Ground Use Permits: 

Non-Refundable Application Fee: ____   $   500.00 _        ___  
 
Non-Refundable Application Renewal Fee: ____   $   500.00  _______ 
 
Initial 90-day (or portion thereof) permit:   ____   $1,000.00 _           __ 

Portion Charged   
 
Second 90-day (or portion thereof) permit: _____    $2,400.00 _______ 

Portion Charged   
Third 90-day (or portion thereof) permit:  _____    $7,200.00 _______ 

Portion Charged   
Fees and Permits Other Than Above Ground: 

Application for Use of County Right-of-way:  _____    $  200.00 _______ 
 

Usage Fees: 
Trenching and uses below ground level: 

12 in. x 36 in. to 24 in. x 48 in.:  _____    $0.15/linear foot _______ 
 
Greater width and depth:  _____    $0.20/linear foot _______ 

 
Placement of facilities above ground: 

First 90 lineal feet:   ____    $   150.00/min __     _ 
 
More than 90 lineal feet:   _____    $    1.50/linear foot _______ 

 
Service hook-ups: 

No pavement cut necessary:  _____    $    100.00 _______ 
 
Pavement cut necessary:  _____    $    150.00 _______ 

 
Maintenance/Repair Permit: 

Excavation to exceed 250 feet:  _____    $    250.00 _______ 
Plus Usage 

Reinstatement of suspended permit:  _____    $    250.00 _______ 
Appeal Right of Way Administrator Decision:  _____    $    100.00 _______ 
 

Total Permit Fees Due:  ___________ 

X

X

X

$200.00

$500.00

$150.00

X $12.00

X 100.00

$962.00
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CALICHE ROAD CUTTING RULES 
 

1) All caliche cut roads will be filled with flow-able back fill 6” from the top, then filled with 6” of ¾” base 
type caliche and compacted to a 96% compaction rate (ASTM D698). 
2) All other existing regulations for road crossing permits will still apply. 

 
FLOWABLE BACKFILL 

 
Flowable Backfill is a concrete product that can be purchased at any local concrete mixing facility.  This 
product is required by the Lea County Road Department as the only suitable product for compaction purposes 
pertaining to any type of road cuts made for the purpose of installing line crossings.  Please look at the two 
different types of mixes listed below, one works well in hot weather and the other will speed drying and 
evaporation of the water content during winter use. 
 
Summer 
 2 sack mix with 3/8 rock with 50 to 55 gallons of water per yard 
Winter 
 3 sack mix with concrete sand with 30 to 35 gallons of water per yard. 
 
Notice:  A dryer m ix(less water) other than what is recommended will not yield suitable results as far as 
compaction is concerned and will result in you having to replace the product.  The mixing company will be able 
to tell you cost difference in the two products. 
 
Please refer to the diagram on the next page for installation process required by the Road Department. 

 
ROAD CROSSING REQUIREMENTS 

 
• Minimum 3’ (three foot) depth, lowest point in right-of-way 
• Case full right-of-way 
• Vents at each end 
• Pipe line markers showing owner, address and phone # 
• Survey plat with cross section ties  

  
PARALLEL LINES 

 
• Survey plat with section corner ties 
• Minimum 3’(three foot) depth  
• Minimum 7’ (seven foot) from shoulder or edge of pavement 
• Pipe line marker at 400’ intervals with owner, address and phone # 
• 95% compaction as determined by ASTM-1557 
• Moisture content +/- 3% of optimum 
• Back slope and shoulder free of all rocks 3” (three inch) and larger 
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State of New Mexico JC--

Susana Martinez 
Governor March 7,2018

SENATE EXECUTIVE MESSAGE NO. 93

The Honorable Mary Kay Papen, President Pro Tempore and 
Members of the New Mexico State Senate 
State Capitol Building 
Santa Fe, New Mexico 87501

Honorable President Pro Tempore Papen and Members of the Senate:

I have this day SIGNED SENATE JUDICIARY COMMITTEE SUBSTITUTE FOR 
SENATE BILL 14, enacted by the Fifty-Third Legislature, Second Session, 2018.

Respectfully yours,

Susana Martinez 
Governor

RECEIVED FROM THE OFFICE OF THE GOVERNOR

Time:
Date:

a.nnjp.m.
f*- ■ 18 By.

•S^-Secretary of State

Time:
Date:

_ a.m. p.m. 
, 2018 By

Chief Clerk of the Senate

State Capitol • Room 400 • Santa Fc, New Mexico X7501 • 505-476-2200 • fax: 505-476-2226



llllllllllllllllllilllllllllllllllllfAAlllllllllllllllllllllllllllllltllllllJ
a?r

The Legislature
of the

State of New Mexico r

2nd53rd Legislature, Session
d

2018LAWS

CHAPTER

SENATE JUDICIARY COMMITTEE SUBSTITUTE FOR

SENATE BILL 14

Introduced by

© ©cx
r'iV

Si
*n

&
&* 3

4j9izt



CHAPTER (o°l
1 AN ACT

2 RELATING TO TELECOMMUNICATIONS; ENACTING THE WIRELESS

3 CONSUMER ADVANCED INFRASTRUCTURE INVESTMENT ACT; ESTABLISHING

4 PROVISIONS FOR THE DEPLOYMENT OF CELLULAR NETWORK NODES IN

5 PUBLIC RIGHTS OF WAY.

6

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:

8 SECTION 1. SHORT TITLE.--This act may be cited as the

9 'Wireless Consumer Advanced Infrastructure Investment Act".

10 SECTION 2. DEFINITIONS.--As used in the Wireless

11 Consumer Advanced Infrastructure Investment Act:

12 A. "antenna" ans communications equipment that 

transmits or receives electromagnetic radio frequency signals 

and that is used to provide wireless services;

13

14

15 "applicable codes" means uniform building 

fire, electrical, plumbing or mechanical codes adopted by a 

recognized national code organization and enacted by the 

authority, including the local amendments to those codes 

enacted by the authority solely to address imminent threats 

of destruction of property or injury to persons, to the 

extent that those amendments are consistent with the Wireless

B.

16

17

18

19

20

21

22 Consumer Advanced Infrastructure Investment Act;

23 C. "applicant" means a wireless provider that

24 submits an application;

25 SJC/SB 14 
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1 applicant to an authority for a permit to collocate one or

2 more small wireless facilities or to approve the

3 installation, modification or replacement of a utility pole 

or wireless support structure;4

5 authority" means a municipality or county; 

authority utility pole" means a utility pole, 

owned or operated by an authority, in a right of way;

collocate" means to install, mount, maintain, 

modify, operate or replace one or more wireless facilities 

on, in or adjacent to a wireless support structure or utility 

pole;

E. II

6 F. It

7

8 G. I!

9

10

11

12 H. II communications service" means cable service as

defined in 47 U.S.C. Section 522(6), information service as 

defined in 47 U.S.C. Section 153(24), mobile service as

13

14

defined in 47 U.S.C. Section 153(33), telecommunications15

service as defined in 47 U.S.C. Section 153(53) or wireless16

service other than mobile service;17

"fee" means a one-time charge; 

law" includes federal, state or local law; 

permit" means the written permission of an 

authority for a wireless provider to install, mount, 

maintain, modify, operate or replace a utility pole or to 

collocate a small wireless facility on a utility pole or 

wireless support structure;

I.18
II19 J.

20 K. II

21

22

23

24
tiL. person":25 SJC/SB 14 
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1 (1) means an individual, corporation, 

limited liability company, partnership, association, trust or 

other entity or organization; and

2

3

4 (2) includes an authority;

5 M. nprivate easement" means an easement or other

real property right given for the benefit of the grantee of 

the easement and the grantee's successors and assigns;

6

7

8 nN. rate" means a recurring charge; 

right of way":0.9 II

10 (1) means the area on, below or above a

public roadway, highway, street, sidewalk, alley or utility 

easement; and

11

12

13 (2) does not include the area on, below or

above:14

15 (a) a federal interstate highway;

(b) a state highway or route under the 

jurisdiction of the department of transportation;

(c) a private easement; or

(d) a utility easement that does not 

authorize the deployment sought by a wireless provider;

small wireless facility" means a wireless

16

17

18

19

20

P. II21

facility whose:22

(1)23 antennas are, or could fit, inside an

enclosure with a volume of six or fewer cubic feet; and24

(2) other ground- or pole-mounted wireless25 SJC/SB 14 
Page 3
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1 equipment, not including the following, is twenty-eight or

2 fewer cubic feet in volume:

3 (a) electric meter;

4 (b) concealment elements;

5 (c) telecommunications demarcation box;

6 (d) grounding equipment;

7 (e) power transfer switch;

8 (f) cutoff switch;

9 (g) vertical cable runs for the

10 connection of power and other services; and

(h) elements required by an authority 

in accordance with Subsection H of Section 3 of the Wireless

11

12

Consumer Advanced Infrastructure Investment Act; 

utility pole":

(1) means a pole or similar structure used 

in whole or in part for communications services, electricity 

distribution, lighting or traffic signals; and

(2) does not include a wireless support 

structure or electric transmission structure;

wireless facility":

(1) means equipment at a fixed location that 

enables wireless communications between user equipment and a 

communications network, including:

13

Q- If14

15

16

17

18

19

20 R. II

21

22

23

24 (a) equipment associated with wireless

communications; and25 SJC/SB 14 
Page 4
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1 (b) radio transceivers, antennas,

2 coaxial or fiber-optic cables, regular and backup power

3 supplies and comparable equipment, regardless of

4 technological configuration;

includes a small wireless facility; and5 (2)

6 (3) does not include:

(a) the structure or improvements on,7

8 under or within which the equipment is collocated;

(b) a wireline backhaul facility9 9

coaxial cable or fiber-optic cable between wireless support 

structures or utility poles; or

10

11

(c) coaxial or fiber-optic cable 

otherwise not immediately adjacent to, or directly associated 

with, an antenna;

12

13

14

"wireless infrastructure provider" means a 

person, other than a wireless services provider, that may 

provide telecommunications service in New Mexico and that

S. tr15

16

17

builds or installs wireless communications transmission18

equipment, wireless facilities' utility poles or wireless19

20 support structures;

T. "wireless provider" means a wireless21

infrastructure provider or wireless services provider;

"wireless services" means services provided to 

the public that use licensed or unlicensed spectrum, either 

mobile or at a fixed location, through wireless facilities;

22

U.23

24

25 SJC/SB 14 
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1 wireless services provider" means a personV. II II

2 that provides wireless services;

3 W. IIwireless support structure" means a

4 freestanding structure, including a monopole or guyed or

self-supporting tower, but not including a utility pole; and 

X. "wireline backhaul facility" means a facility 

used to transport services by wire from a wireless facility

5

6

7

to a network.8

SECTION 3. WIRELESS PROVIDER--USE OF RIGHT OF9

WAY--RATES, FEES AND TERMS--RIGHT TO ACCESS--DAMAGE AND10

REPAIR.--11

A. This section applies to the activities of a 

wireless provider within a right of way.

B. An authority shall not enter into an exclusive 

agreement with a wireless provider for the use of a right of 

way in:

12

13

14

15

16

(1) constructing, installing, maintaining, 

modifying, operating or replacing a utility pole; or

(2) collocating a small wireless facility on 

a utility pole or wireless support structure.

C. An authority may charge a wireless provider a

17

18

19

20

21

rate or fee for the provider's use of a right of way in22

constructing, installing, maintaining, modifying, operating 

or replacing a utility pole, or in collocating a small 

wireless facility, in the right of way only if:

23

24

25 SJC/SB 14 
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1 (1) the authority otherwise may, under law,

2 charge the rate or fee;

3 (2) the authority charges other

4 communications service providers for their use, if any, of

the right of way; and5

the rate or fee:6 (3)

is competitively neutral as7 (a)

compared to other users, if any, of the right of way, unless8

the other users are exempt under law from paying a rate or9

fee for their use of the right of way;10

(b) is not in the form of a franchise11

or other fee based on revenue or customer counts;12

(c) is reasonable and13

nondiscriminatory; and14

(d) annually, does not exceed an amount15

equal to two hundred fifty dollars ($250) multiplied by the16

number of small wireless facilities placed by the wireless 

provider in the right of way and in the authority's 

jurisdiction.

17

18

19

An authority may adjust the rate it charges for 

the use of a right of way, but no more often than once a year 

and by no more than an amount equal to one-half the annual

D.20

21

22

change, if any, in the most recent consumer price index for 

all urban consumers for New Mexico, as published by the 

United States department of labor.

23

24

An authority that adjusts25 SJC/SB 14 
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1 that rate shall notify all wireless providers charged the 

pre-adjusted rate of the prospective adjustment and shall 

make the adjustment effective sixty days or more following

2

3

4 that notice.

5 E. Except as otherwise provided in the Wireless 

Consumer Advanced Infrastructure Investment Act, and subject 

to the approval of an application as provided in Section 4 of 

that act, a wireless provider may collocate small wireless 

facilities and construct, install, modify, mount, maintain 

operate and replace utility poles associated with the 

collocation of a small wireless facility along, across, on or 

under the right of way.

F. If a wireless provider or the provider's 

contractor causes damage to the authority's property or right 

of way while the provider or contractor occupies, installs, 

repairs or maintains a small wireless facility, wireless 

support structure or utility pole in the right of way, the 

authority may require the provider to return the property to 

its pre-damage condition according to the authority's 

requirements and specifications if the requirements and 

specifications are competitively neutral and reasonable and 

upon written notice of the requirement to the provider. If 

the provider does not, within a reasonable period after 

receiving the notice, repair the property as required by the 

authority, the authority may make the repairs and charge the

6

7

8

9 5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1 provider the reasonable, documented cost of the repairs.

2 A wireless provider that deploys a utility pole 

or small wireless facility in a right of way shall construct,

G.

3

4 maintain and locate it so as not to obstruct or hinder the

usual travel on, or endanger the public in, the right of way,5

6 damage or interfere with another utility facility in the

right of way or interfere with another utility's use of its7

facility in the right of way. In constructing and 

maintaining its utility pole or small wireless facility, the 

wireless provider shall comply with the national electrical 

safety code and all applicable laws for the protection of 

underground and overhead utility facilities. An authority 

shall treat a wireless provider's utility poles and small 

wireless facilities in a right of way as it does the 

facilities, if any, of other utilities in the right of way; 

however, the authority may adopt reasonable regulations 

concerning the separation of the wireless provider's utility 

poles and small wireless facilities from other utility 

facilities in the right of way to prevent damage to, or 

interference with, the facilities or to prevent interference 

with a utility's use of its facility or facilities in, or to 

be placed in, the right of way.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

H. Subject to Subsection E of Section 4 of the23

Wireless Consumer Advanced Infrastructure Investment Act, an 

authority may require, as they pertain to small wireless

24

25 SJC/SB 14 
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1 facilities located in design districts or historic districts,

2 reasonable, technically feasible, non-discriminatory and

3 technologically neutral design or concealment measures and

4 reasonable measures for conforming to the design aesthetics

of design districts or historic districts, as long as the5

6 measures do not have the effect of prohibiting a wireless

provider's technology. As used in this subsection:7

8 design district" means an area zoned or 

otherwise designated by municipal ordinance and for which a 

municipality maintains and uniformly enforces unique design 

and aesthetic standards; and

(1) H

9

10

11

"historic district" means a group of 

buildings, properties or sites that fall within the category

(2)12

13

defined in 47 C.F.R. 1.1307(a)(4) and are:14

listed in the national register of 

historic places or formally determined eligible for listing 

in that register by the keeper of the register in accordance 

with the nationwide programmatic agreement found in 47 C.F.R. 

Part 1, Appendix C; or

(a)15

16

17

18

19

(b) designated as a historic district20

in accordance with the Historic District and Landmark Act.21

Without the authority's discretionary and 

written consent, which the authority shall give in a 

nondiscriminatory way, a wireless provider shall not install 

a new utility pole in a right of way adjacent to a street or

I.22

23

24

25 SJC/SB 14 
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thoroughfare that is:1

fifty feet wide or less; and2 (1)

(2) adjacent to single-family residential3

4 lots or other multifamily residences or to undeveloped land

designated for residential use by zoning or deed5

6 restrictions.

J. A wireless provider that installs a new utility7

pole or small wireless facility in a right of way as8

described in Subsection H of this section shall comply with9

applicable private deed restrictions and other private10

restrictions affecting the area.11

A wireless provider shall notify an authority 

in writing of its intention to discontinue its use of a small

K.12

13

wireless facility or utility pole. The notice shall inform 

the authority of the time and the way in which the wireless 

provider intends to remove the small wireless facility or 

utility pole. The wireless provider is responsible for the 

costs of the removal. The authority may require the wireless 

provider to return the property to its pre-installation 

condition according to the authority's reasonable and

14

15

16

17

18

19

20

nondiscriminatory requirements and specifications. If the21

wireless provider does not complete the removal within22

forty-five days after the notice, the authority may complete 

the removal and assess the costs of removal against the 

wireless provider. The permit for the small wireless

23

24

25 SJC/SB 14 
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1 facility or utility pole expires upon removal.

2 SECTION 4. COLLOCATION OF A SMALL WIRELESS

3 FACILITY--PERMITS--APPLICATION--FEE.-

4 A. This section applies to a wireless provider's

collocation activities within a right of way.5

An authority may prohibit, regulate or charge6 B.

for the collocation of a small wireless facility only as 

provided in this section and Sections 3, 6 and 7 of the

7

8

Wireless Consumer Advanced Infrastructure Investment Act.9

C. A small wireless facility collocated on a 

utility pole or wireless support structure that extends ten 

or fewer feet above the pole or structure in a right of way 

in any zone is classified as a permitted use and is not

10

11

12

13

subject to zoning review or approval.14

D. An authority may require an applicant to obtain 

one or more permits to collocate a small wireless facility in 

a right of way if the requirement is of general applicability 

to users of the right of way. An applicant seeking to 

collocate, within an authority's jurisdiction, up to 

twenty-five small wireless facilities, all of which are 

substantially the same type, on substantially the same types 

of structures may file a consolidated application for the

15

16

17

18

19

20

21

22

collocation of the facilities. An applicant shall not file23

with an authority more than one consolidated application in 

any five-business-day period.

24

The applicant shall include in25 SJC/SB 14 
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1 a consolidated application an attestation that, unless a

2 delay in collocation is caused by the lack of commercial

power or fiber at the site, the collocation will begin within 

one hundred eighty days after the permit issuance date, 

authority and the provider may subsequently agree to extend 

that period.

3

4 The

5

6

E. An authority shall:7

8 (1) without bias, accept and process 

applications and issue permits to collocate small wireless9

facilities;10

(2) within thirty days after receiving an 

application, determine and notify the applicant of whether 

the application is complete and:

11

12

13

14 (a) for an incomplete application, 

specifically identify the information missing from it; and

(b) deem the application complete if 

the applicant is not notified within the thirty-day period;

(3) within ninety days after receiving a 

completed application, approve or deny it and deem the 

application approved if that approval or denial is not given 

within the ninety-day period. The authority may request an 

extension of the ninety-day period, and the authority and 

applicant may agree to extend that period. An applicant 

shall not unreasonably deny an authority's request to extend 

the period;

15

16

17

18

19

20

21

22

23

24
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1 (4) approve a completed application unless

2 the application does not conform with:

(a) applicable codes or local laws3

4 1) public safety; 2) design for utility poles,concerning:

but only to the extent that the standards the codes or laws5

6 impose are objective; 3) stealth and concealment, but only to

the extent that the restrictions the codes or laws impose are7

reasonable; and 4) the spacing of ground-mounted equipment in8

a right of way; and9

(b) requirements imposed by the10

authority in accordance with Subsection H of Section 3 of the11

Wireless Consumer Advanced Infrastructure Investment Act; and12

if it denies an application, document 

the basis for the denial, including the specific code or law 

on which the denial was based, and send that documentation to

13 (5)

14

15

the applicant on or before the date the application is16

denied.17

In the ninety-day period after an authority 

receives an application to collocate a small wireless 

facility, the authority may:

F.18

19

20

(1) provide public notice of the application 

and an opportunity for written public comment on the

21

22

application; and23

submit the written public comment to the 

applicant and request that the applicant respond to it.

(2)24

25 SJC/SB 14 
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If an authority determines that applicable1 G.

2 codes or laws require that a utility pole or wireless support

3 structure be replaced before an application for collocation

4 is approved, the authority may condition approval of the

application on that replacement. That replacement is subject5

to Section 3 of the Wireless Consumer Advanced Infrastructure6

Investment Act.7

An applicant whose application is denied may8 H.

cure the deficiencies identified by the authority and submit 

a revised application within thirty days after the denial for 

no additional fee. The authority shall base its review of 

the revised application only on the deficiencies cited in the 

denial and shall approve or deny the revised application 

within thirty days after receiving it.

9

10

11

12

13

14

If an application is for the collocation ofI.15

multiple small wireless facilities, the authority may:

treat as separate those for which 

incomplete information has been provided, that do not qualify 

for consolidated treatment or that are denied; and

16

(1)17

18

19

(2) issue separate permits for the20

collocations that it approves.21

J. An authority shall not:22

(1) directly or indirectly require an23

applicant to perform services unrelated to the collocation24

for which approval is sought, such as the making of in-kind25 SJC/SB 14 
Page 15
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1 contributions to the authority of reserving fiber, conduit or

2 pole space on the wireless provider's utility pole;

3 (2) require an applicant to provide more 

information to obtain a permit than the authority requires of 

a communications service provider that is not a wireless

4

5

6 provider and that requests a permit to attach facilities to a 

structure; however, the authority may require the applicant 

to certify that the small wireless facilities to be

7

8

collocated conform with the federal communications9

10 commission's regulations concerning radio frequency 

emissions;11

12 (3) institute, either expressly or de facto 

a moratorium on the acceptance or processing of applications 

or on the issuance of permits or other approvals, if any, for 

the collocation of small wireless facilities; or

(4) except as otherwise provided in 

Subsection K of this section, require an application, 

approval or permit or impose a fee, rate or other charge for:

(a) the routine maintenance of a small

9

13

14

15

16

17

18

19

wireless facility;20

the replacement of a small wireless 

facility with one that is substantially similar in size to, 

the same size as or smaller than it, as long as the wireless 

provider that owns the wireless facility notifies the 

authority of the replacement at least ten days before the

(b)21

22

23

24

25 SJC/SB 14 
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1 replacement; or

2 (c) the installation, maintenance,

3 operation, placement or replacement of a micro wireless

A facility that is, in accordance with applicable codes, 

suspended on cables strung between utility poles or wireless 

structures. As used in this subparagraph, "micro wireless 

facility" means a small wireless facility less than 

twenty-four inches long, fifteen inches wide and twelve 

inches high whose exterior antenna, if any, is less than 

eleven inches long.

5

6

7

8

9

10

K. An authority may require a permit to engage, 

within rights of way, in activities that are identified in 

Paragraph (A) of Subsection J of this section and that affect 

traffic patterns or require lane closures.

L. The collocation for which a permit is issued 

shall begin within one hundred eighty days after the permit 

issuance date, unless the authority and the wireless provider 

agree to extend that period or a delay in collocation is 

caused by the lack of commercial power or fiber at the site. 

The permit gives the wireless provider the right to:

(1) collocate the small wireless facility;

11

12

13

1A

15

16

17

18

19

20

21

and22

(2) subject to applicable relocation 

requirements, the requirements imposed on the authority by 

Section 3 of the Wireless Consumer Advanced Infrastructure

23

2A

25 SJC/SB 1A 
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Investment Act and to the wireless provider's right to1

terminate collocation at any time:2

operate and maintain the small3 (a)

4 wireless facility for at least ten years; and

(b) renew the permit for the same5

period, unless the authority finds that the small wireless6

facility does not conform with the applicable codes and local7

laws set forth in Paragraph (4) of Subsection E of this8

9 section.

An authority may charge an applicant an 

application fee in the amount of one hundred dollars ($100) 

or less for each of up to five small wireless facilities and 

fifty dollars ($50.00) or less for each additional small 

wireless facility whose collocation is requested in a single 

application.

10 M.

11

12

13

14

15

The approval of an application under theN.16

Wireless Consumer Advanced Infrastructure Investment Act does17

not authorize the provision of a service or authorize the 

installation, placement, maintenance or operation of a 

wireline backhaul facility in a right of way.

18

19

20

0. The Wireless Consumer Advanced Infrastructure21

Investment Act shall not be deemed to allow a person, without22

the consent of the property owner, to collocate a small 

wireless facility on a privately owned utility pole, a

23

24

privately owned wireless support structure or private25 SJC/SB 14 
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1 property.

2 SECTION 5. INSTALLATION, REPLACEMENT OR MODIFICATION OF

3 A UTILITY POLE--PERMITS--APPLICATION--FEE.-

4 This section applies to the activities of aA.

wireless provider in installing a new, replacement or5

modified utility pole associated with the collocation of a6

small wireless facility in a right of way.7

A new, replacement or modified utility pole 

associated with the collocation of a small wireless facility 

and installed in a right of way is not subject to zoning 

review and approval, except for that which pertains to the 

under-grounding prohibitions described in Subparagraph (c) of

8 B.

9

10

11

12

Paragraph (1) of Subsection C of this section, unless the 

utility pole, as measured from the ground level, is higher 

than whichever of the following is greater:

13

14

15

ten feet plus the height in feet of the 

tallest existing utility pole, other than a utility pole 

supporting only one or more wireless facilities, that is:

(1)16

17

18

(a) in place on the effective date of19

the Wireless Consumer Advanced Infrastructure Investment Act;20

(b) located within five hundred feet of21

the new, replacement or modified utility pole;22

(c) in the same right of way and within23

the jurisdictional boundary of the authority; and24

(d) fifty or fewer feet above ground25 SJC/SB 14 
Page 19

krobinson
Rectangle

krobinson
Rectangle



1 level; or

2 (2) fifty feet.

3 An authority may require an application for the 

installation of a new, replacement or modified utility pole

C.

4

associated with the collocation of a small wireless facility5

6 An authority shall approve such an 

application unless the authority finds that the installation 

of the utility pole does not conform with:

in a right of way.

7

8

(1) applicable codes or local laws9

concerning:10

(a) public safety;11

(b) design for utility poles, but only 

to the extent that the standards the codes or laws impose are 

objective; and

12

13

14

(c) under-grounding prohibitions on the15

installation of new, or the modification of existing, utility 

poles in a right of way without prior approval, if those 

regulations:

16

17

1) require that all cable and public utility 

facilities be placed underground by a date certain within one

18

19

year after the application; 2) include a waiver, zoning or 

other process that addresses requests to install such new 

utility poles or modify such existing utility poles; and 3) 

allow the replacement of utility poles;

20

21

22

23

(2) the federal Americans with Disabilities24

Act of 1990 or similar federal or state standards for25 SJC/SB 14 
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1 pedestrian access or movement;

2 (3) requirements imposed by the authority in

3 accordance with Subsection H of Section 3 of the Wireless

4 Consumer Advanced Infrastructure Investment Act;

(4) requirements imposed by contract between5

6 an authority and a private property owner concerning the 

design of utility poles in the right of way; or7

(5) the authority's laws concerning public8

safety and imposing minimum spacing requirements, if 

reasonable, for new utility poles in rights of way.

D. An authority shall process an application for a 

permit to install a new, replacement or modified utility pole 

associated with the collocation of a small wireless facility 

within one hundred fifty days after receiving the 

application. If the authority fails to approve or deny the 

application within that period, the authority shall deem the 

application approved. The application fee, if any, imposed 

by the authority for such an application shall conform with 

the requirements of Subsection M of Section 4 of the Wireless

9

10

11

12

13

14

15

16

17

18

19

Consumer Advanced Infrastructure Investment Act and shall not20

exceed seven hundred fifty dollars ($750).21

The installation, modification or replacement 

for which a permit is issued under this section shall begin 

within one hundred eighty days after the permit issuance 

date, unless the authority and wireless provider agree to

E.22

23

24

25 SJC/SB 14 
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1 extend that period or a delay in the installation,

2 modification or replacement is caused by the lack of

3 commercial power or fiber at the site. The permit gives the

4 wireless provider the right to:

(1) undertake the requested deployment; and5

6 (2) subject to applicable relocation

requirements, to the requirements imposed on the authority by 

this section and to the provider's right to terminate the

7

8

installation at any time:9

10 operate and maintain the new, 

modified or replacement utility pole for a period of at least 

ten years; and

(a)

11

12

(b) renew the permit for that same 

period, unless the authority finds that the new or modified

13

14

utility pole does not conform with the restrictions set forth15

in Subsection C of this section.16

SECTION 6. ACCESS TO AUTHORITY UTILITY POLES--RATES AND17

FEES--COLLOCATIONS FOR OTHER COMMERCIAL PROJECTS OR USES.—18

A. An authority shall not enter into an exclusive19

agreement with a person for the right to attach a small 

wireless facility to an authority utility pole.

The rates and fees an authority imposes for the 

collocation of a small wireless facility on an authority 

utility pole shall not vary according to the services 

provided by the collocating person.

20

21

B.22

23

24

25 SJC/SB 14 
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The rate to collocate a small wireless facility1 C.

on an authority utility pole shall not exceed twenty dollars2

($20.00) per utility pole per year.3

4 An authority shall process an application for aD.

permit to collocate a small wireless facility on an authority5

utility pole in accordance with Section 4 of the Wireless6

Consumer Advanced Infrastructure Investment Act. The7

authority may condition the issuance of the permit on the8

wireless provider's replacement of the authority utility pole 

if the authority determines that applicable codes or local 

laws concerning public safety require that replacement. The 

authority shall process an application for a permit to 

install a replacement authority utility pole in accordance

9

10

11

12

13

with Section 5 of the Wireless Consumer Advanced14

Infrastructure Investment Act. The authority shall retain15

ownership of the replacement utility pole.16

An authority may prohibit, regulate and charge 

for the collocation of a small wireless facility on a 

wireless support structure owned by the authority.

E.17

18

19

SECTION 7. ESTABLISHMENT OF RATES, FEES AND20

TERMS--EXTENSION OF TERM TO FULFILL DUTIES.--21

An authority may adopt an ordinance setting 

forth the rates, fees and terms for implementing the Wireless

A.22

23

Consumer Advanced Infrastructure Investment Act. In the24

absence of such an ordinance, an authority and a wireless25 SJC/SB 14 
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provider may enter into an agreement setting forth those1

rates, fees and terms.2 Documents showing the rates, fees and

terms agreed to by an authority and a wireless provider are3

public records.4

The rates, fees and terms for a wireless5 B.

6 provider's use of a right of way as set forth in Section 3 of

the Wireless Consumer Advanced Infrastructure Investment Act7

and for access to authority utility poles as set forth in8

Section 6 of that act shall accord with that act, and the9

10 terms:

(1) shall be reasonable and11

nondiscriminatory;12

(2) may include requirements that the 

authority has previously applied to other users of the right

13

14

of way;15

(3) may require that the wireless provider's 

operation of a small wireless facility in the right of way 

not interfere with the authority's public safety

16

17

18

communications;19

(4) except as otherwise provided in20

Subsection C of Section 5 of that act, shall not:21

(a) require the placement of a small 

wireless facility on a specific utility pole or category of 

poles or require multiple antenna systems on a single utility 

pole; or

22

23

24

25 SJC/SB 14 
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1 (b) restrict the placement of small

2 wireless facilities by imposing minimum horizontal spacing

3 requirements; and

4 (5) subject to Section 9 of that act, shall

provide for the reasonable accommodation of a power supply5

6 to, and electric metering of, the small wireless facility.

C. An agreement between an authority and a7

wireless provider in effect on the effective date of the8

Wireless Consumer Advanced Infrastructure Investment Act and9

that concerns the collocation of one or more small wireless10

facilities in a right of way, including that collocation on 

authority utility poles, remains in effect subject to 

applicable termination provisions. A wireless provider in 

such an agreement may, after they become effective, accept 

the rates, fees and terms established in accordance with

11

12

13

14

15

Subsection B of this section for the small wireless16

facilities and utility poles that are the subject of an 

application.

17

18

If the federal government, the state or an 

authority declares a disaster and that disaster impedes an 

authority's or wireless provider's ability to fulfill the

D.19

20

21

duties imposed on it by the Wireless Consumer Advanced22

Infrastructure Investment Act or by an ordinance adopted in 

accordance with this section, the term under which those

23

24

duties must be fulfilled is extended for a reasonable period.25 SJC/SB 14 
Page 25



1 SECTION 8. SCOPE OF LOCAL AUTHORITY.--

2 A. Except as otherwise provided in the Wireless

Consumer Advanced Infrastructure Investment Act, an authority3

4 may exercise its zoning, land use, planning and permitting

authority and its police power for the installation,5

6 modification and replacement of wireless support structures

and utility poles.7

An authority's power to control the design,8 B.

engineering, construction, installation or operation of a 

small wireless facility in an interior structure or on the 

site of a campus, stadium or athletic facility not owned or 

controlled by the authority is limited to its authority to 

enforce compliance with applicable codes.

9

10

11

12

13

C. The Wireless Consumer Advanced Infrastructure14

Investment Act does not authorize the state or a political 

subdivision of the state to require small wireless facility 

deployment or to regulate wireless services.

If an authority determines that a utility pole 

or the wireless support structure of a wireless provider must 

be relocated to accommodate a public project, the provider 

shall assume the costs of relocating the wireless facilities 

deployed on the pole or structure.

15

16

17

D.18

19

20

21

22

SECTION 9. APPLICABILITY.--The Wireless Consumer23

Advanced Infrastructure Investment Act does not:24

A. affect the authority, under state or federal25 SJC/SB 14 
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1 law, of an investor-owned electric utility or electric

2 cooperative that owns, controls or operates utility poles or

3 wireless support structures to deny, limit, restrict or

4 determine the rates, fees, terms and conditions for the use

of, or attachment to, those poles or structures by a wireless5

provider;6

confer on an authority any zoning, land use, 

planning, permitting or other regulatory authority over the 

utility poles, wireless support structures or small wireless 

facilities owned, controlled or operated by an investor-owned 

electric utility or electric cooperative or the installation 

of those poles, structures or facilities by an investor-owned 

electric utility or electric cooperative;

impose a duty, liability or restriction on any 

investor-owned electric utility or electric cooperative;

amend, modify or otherwise affect the

B.7

8

9

10

11

12

13

C.14

15

16 D.

provisions affecting a private easement; or17

E. authorize an authority to:

(1) require of a public telecommunications 

company that provides telecommunications services under a 

certificate of public convenience and necessity issued by the 

state an additional grant of authority to provide those 

services; or

18

19

20

21

22

23

(2) discriminate against such a company in24

its use of rights of way.25 SJC/SB 14 
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1 SECTION 10. EFFECTIVE DATE.-The effective date of the

2 provisions of this act is September 1, 2018. SJC/SB 14 
Page 28
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